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the liability for the claim being asserted, but has always been
treated, as it is, an offer to buy peace and to end strife.

The evidence in the case does not justify the finding of the
jury, and the court below erred in overruling the motion for a
new trial. :

The judgment of the court below is reversed, and the cause
remanded.

Judgment reversed.

Lovat L. Casg, Appellant, ». Luraer Hazr, Appellee.

APPEAL FROM OGLE.

In an action of trespass for taking twelve hogs, if defendant wishes to justify the
taking by reason of his being an officer, he must allege and prove that fact.

If the ordinance of the town, which is offended by the running at large of the
hogs, declares it shall not be lawful to “suffer” hogs to run at large, the plea
should aver, that they were at large by sufferance of the owner.

THis was an action of trespass. Declaration in usnal form—
two counts for taking twelve hogs. !

First plea, general issue.

Second plea as follows:

“ And for a further plea in this behalf, the said defendant
says, as to the said trespass and conversion of the hogs and
swine in the first and second counts of the said plaintiff’s dec-
laration set forth, actio non, because he says, that at the time
when, etc., he was lawfully possessed of a certain close, with
the appurtenances, situate in the town of Byron, in the county
and State aforesaid, and because the hogs and swine in the first
and second counts mentioned, before and at the same time when,
ete., in the first and second counts mentioned, were wrongfully
and unlawfully, and contrary to the ordinance of the said town
of Byron, in the said close of the said defendant, eating and
destroying the corn, grass and herbage of the said defendant,
there then growing, and doing great damage to the said defend-
ant, he, the said defendant, seized and took the said swine and
hogs, in the first and second counts of the plaintiff’s declaration
mentioned, in the saild close of the said defendant so doing
damage therein as aforesaid, as a distress for the penalty by the
said ordinance of the said town of Byron, made and provided
for suffering hogs, swine and pigs to run at large, and drove the
said swine and hogs away from out the said close to a pound in
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said pound distriet of the said town of Byron, which pound
aforesaid was within one mile of the aforesaid close of the
plaintiff, and then and there impounded the same, as he lawfully
ought to do by the ordinance aforesaid, and immediately there-
after, and within twenty-four hours after the impounding afore-
said, notified the said plaintiff, of the impounding of the said
swine and hogs, mentioned in the first and second counts of the
said plaintiff’s declaration, and continued the said impounding
for the space of five days, and until the said plaintiff should
have paid the penalty as provided by said ordinance, to wit:
the sum of eight dollars and forty cents, to have had the said
swine and hogs released and discharged, and the said plaintiff
having failed to pay the sum within the time aforesaid, the said
defendant, after advertising the same, as required by the said
ordinance, for the space of ten days, sold the same at public
vendue for the purposes aforesaid, and which was lawful for the
said defendant to do, for the causes aforesaid, and which is all
the same supposed trespass in the said plaintifi’s first and second
counts of his said declaration mentioned ; all of which the said
defendant is ready to verify. Wherefore he prays judgment.”

Third plea as follows :

“ And for a further plea in this behalf, the defendant says,
actio non, because he says, that at the annual town meeting of
the town of Byron, in the county of Ogle and State of Illinois,
held in pursuance of statute in such case provided, the voters of
said town at said annual town meeting, did pass and adopt cer-
tain regulations for restraining and preventing the running at
large of swine in the said town, by which said regulations and
ordinances it was provided, that it should not be lawful to suffer
any swine to run at large in the said town of Byron, and it was
further provided by said regulations, that any inhabitant of said
town finding any swine running at large, might take up the same
and cause them to be delivered to the nearest pound-master,
whose duty it shall be to receive the same in the pound of which
he, the said pound-master, has charge, and furnish said swine
with suitable feed and water till the same shall be discharged.

¢ And the said defendant further avers, that it was further
provided by said regulations, that the person so taking up said- .
swine should, within twenty-four hours thereafter, give notice to
the owner or owners of said swine, of the taking up and impound-
ing of the same as aforesaid.

¢ And the said defendant avers, that it was further provided
by said regulations, that if within five days thereafter any per-
son shall claim and prove to be the owner thereof, to the satis-
faction of the taker up or pound-master, and pay the legal fees
and reasonable charges to which the pound-master may be en-
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titled, and for the use of the town, as a penalty, the sum of one
dollar for each swine, such owner shall be entitled to immedi-
ately take away the same,

“ And the defendant further avers, that it was further pro-
vided by said regulations, that if such claimant should not
appear within five days after such claim, pay the aforesaid fees,
charges and penalty, and no person shall within the same time
claim and prove the owner of such swine as aforesaid, then the
pound-master shall advertise such swine for sale, by giving at
least five days’ notice by posting up written notices of the time,
place, and property to be sold, on the school house in said pound
district, and at two other places in the town, which the said
pound-master may consider the most public, and shall sell the
same to the highest bidder, for cash, and the proceeds of such
sale shall be applied for the payment of such fees, charges and
penalty, and expenses of sale, and the surplus, if any there be,
shall be paid to the owner, if any appear. S

“ And the said defendant further avers, that the said swine in
the said plaintiff’s declaration mentioned, were at the said time,
etc., running at large in said town of Byron, aforesaid, and in
violation of the regulations and ordinances of the said town,
adopted as aforesaid, and that he, the said defendant, was at
the said time when, etc., an inhabitant of the said town aforesaid,
and being such inhabitant and finding the said hogs and swine
in the plaintiff’s declaration mentioned at the time when, etc., run-
ning at large, and in violation of the said regulations and ordi-
nances of the said town, he the said defendant did take up the
said swine, and did drive and cause to be driven the same to the
nearest pound in said town, and the said defendant did deliver
the said swine to the pound-master of said pound, which said
pound-master did then and there receive the said swine and im-
pound them in the said pound. . ,

“ And the said defendant further avers, that the said defend-
ant did immediately and within twenty-four hours after the tak-
ing up and impounding of the said swine as aforesaid, give
notice to the said plaintiff that he the said defendant had taken
up and impounded the said swine in the said pound in said town

-as aforesaid, and the said defendant avers that the said plaintiff
did not, within five days after the said impounding and giving of
the notice aforesaid, claim and prove to the satisfaction of the
taker up or pound-master, that the said swine so impounded,
were the property of the said plaintiff, neither did he pay the
legal fees, and reasonable charges to which the pound-master
was entitled, to wit: the sum of one dollar for each swine, all
of which the said plaintiff neglected to do, neither did any other
person within the space of five days, claim and prove the owner-
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ship of said swine, nor did they pay and tender the fees and
charges aforesaid; therefore, the said defendant did, as pound-
master of said pound district, being the defendant, advertise the
said swine for sale by giving five days’ notice by posting up
written notices therefor, one of which was placed upon the
school house in said pound district,and two other notices in two
of the most public places in the said town of Byron, that he
would, on the day mentioned in said notices, sell the same to the
highest bidder, for cash, and that in pursuance of the said
notice, the said defendant did, on the day appointed for said
sale in the said notices, proceed to sell the same at public sale
for cash, and after the payment of the legal fees, charges and
penalty, and expenses of said sale, paid the overplus of the said
sale money to the plaintiff, and which is the same trespass com-
plained of by the said plaintiff in the first and second counts of
his said declaration, all of which the defendant is ready to
verify.

¢ Wherefore he prays judgment,” etc.

Similiter to first plea, and demurrer to second and third
pleas; demurrer sustained to said second and third pleas.

Trial by jury, and verdict for plaintiff; damages assessed at
$102.40. !

Motions in arrest of judgment, and for a new trial, overruled,
and appeal taken. Judgment rendered upon the verdict.

Brrors assigned are :

1st. The court erred in sustaining the demurrer to defend-
ant’s second and. third pleas—severally.

2nd. The court erred in overruling the motion in arrest of
judgment and for a new trial.

8rd. The court erred in rendering judgment aforesaid in
manner and form aforesaid.

Grover & Coox, for Appellant.
LEevaNDp & Levano, for Appellee.

Brersg, J. There are two manifest objections to the third
plea. The first is, the defendant does not allege he was duly
elected and qualified to the office under which he justifies the
trespass. The rule is, where an officer himself attempts to jus-
tify his acts done by virtue of his office, he must allege and
prove himself an officer de jure. Schlenker v. Risley, 8 Scam.
R. 483. We know of no different rule anywhere, and the
reason is, that being the party exercising the office, his right to
do so or the evidence of if, is in his own possession and power.

The next objection is, that the plea nowhere alleges that the
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hogs were running at large by sufferance of the owner. This
is indispensable. The ordinance provides that it shall not be
lawful to suffer any swine to run at lJarge. That they were at
large contrary to the ordinance as in the plea, is not equivalent
to an allegation that the owner suffered them to run at large.
This knowledge and sufferance is the gist of the offense. The
penalty is not to be enforced because the hogs were running at
large, but because the owner suffered them to run at large. As
to the other question made, that the act is unconstitutional,
see King et al. v. The Town of Jucksonville, 2 Scam. R. 805.
The judgment of the court below is affirmed.
Judgment affirmed.

Syrvanus B. Hancg, Plaintiff in Error, ». WinLiam G.
Mrmzer, Defendant in Error.

ERROR TO McLEAN.

A party who endorses a note in blank, gives the holder of it a right to fill up the
assignment at any time before it is offered in evidence, with any character of
assignment that is usual and customary.

A contract of guaranty depends upon different principles, and the guarantor may,
if he chooses, limit his liability; if he does not do so, the general liability
attaches, and protest or suit is unnecessary. The holder may recover under the
general assignment, or under the guaranty, as he chooses.

‘Whether an authorized guaranty written over a blank endorsement would vitiate
an assignment, the court not prepared to hold.

A Dill of exceptions filed two months and a half after the trial of a cause, without
any order or leave of the court, does not make any part of the record.

Tuis case was tried before Davis, Judge, at December term,
1859, of the McLean Circuit Court, without a jury. The case
is fully stated by Mr. Justice WALKER, in the opinion of the
court.

Scares, McALLisTER & JEWETT, for Plaintiff in Error.
Wirriams & PaokarD, for Defendant in Brror.

‘WaLgER, J. This was an action of assumpsit instituted by
Miller against Hance, in the McLean Circuit Court. The dec-
laration contained two special counts; the first is upon a
contract of guaranty; the second was against defendant as
endorser of a note, and contained an averment that owing to
the insolvency of the maker, a suit against him at the first term
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