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the claimliability asserted,the for being but has always been
treated, as it an tois, offer andbuy end strife.peace to

The in theevidence case does not the offinding thejustify
and belowthe court erred in the motion for ajury, overruling
trial.new

The of thejudgment below is and thereversed,court cause
remanded.

reversed.Judgment

Loyal L. v. LutherCase, Hall,Appellant, Appellee.

APPEAL FROM OGLE.

taking hogs, justifyifan action of for twelve defendant to theIn wishestrespass
taking being allegehis an he must thatreason of and fact.officer,by prove

running largeatordinance the which is offended the of thetown,If the of by”“hogs, hogs large,be to suffer to run atdeclares it shall not lawful the plea
oflargewere at sufferance the owner.should thataver, they by

This was action of in usualan Declaration form—trespass.
counts twelve hogs.two for taking

issue.First plea, general
:Second as followsplea

“ behalf,in this said defendantAnd for a further theplea
as to and the andhogsthe said conversion ofsays, trespass
in and thethe first second counts of said dec-plaintiff’sswine

atnon,set actio because he that the timeforth,laration says,
close,when, etc., he was of a withlawfully certainpossessed

insituate in the town of the countythe appurtenances, Byron,
inand the swine the firsthogsand State because andaforesaid,

and time when,before at the samementioned,and second counts
and second wereetc., mentioned,in the first counts wrongfully

saidand the the townand to ordinance ofunlawfully, contrary
andclose said defendant,in the said of theByron, eatingof

of said defendant,and thedestroying corn, grass herbagethe
saidand to the defend-there then growing, doing great damage

and took said swine anddefendant,the said seized theant, he,
in and of the declarationthe first second countshogs, plaintiff’s

sosaid the said defendantmentioned, doingin the close of
thebya distress thetherein as as foraforesaid, penaltydamage

and providedthe said town of madeByron,said ordinance of
therun at and droveand to large,for swinesuffering hogs, pigs
inathe said close to poundsaid swine from outawayhogsand



APRIL 1859. 633TERM,

v. Hall.Case

district said Byron,said of the town of whichpound pound
aforesaid was one mile of the close ofwithin aforesaid the

and and there the as hesame,then impounded lawfullyplaintiff,
aforesaid,to do the ordinance and there-by immediatelyought

after, and after thewithin hours afore-twenty-four impounding
notified the said of the of the saidsaid, plaintiff, impounding
and mentioned in the first and second counts ofswine thehogs,

and saiddeclaration,said continued theplaintiff’s impounding
and until saidfor the of five the shoulddays,space plaintiff

have the as said ordinance, to wit:paid provided bypenalty
sum dollars and have had saidcents,the of to theeight forty

swine and released and and the saidhogs discharged, plaintiff
failed to the sum within aforesaid,the time the saidhaving pay

asdefendant, after the the saidadvertising same, byrequired
for the ten sold theordinance, of same atspace days, public
the andaforesaid,vendue for which was lawful for thepurposes

said defendant do, aforesaid,to for the causes and which is all
inthe same the said first and secondsupposed trespass plaintiff’s

mentioned;counts of his said declaration all of which the said
isdefendant to heready verify. Wherefore prays judgment.”

Third as :followsplea
“ And a infor further this behalf, the defendantplea says,

actio because he that at the annualnon, ofsays, meetingtown
the inByron,town of the of and Statecounty Illinois,ofOgle
held in of statute in such case the voters ofpursuance provided,
said town at said annual town did and cer-meeting, pass adopt
tain for andregulations the atrestraining preventing running

in town,of swine the said which said andlarge by regulations
ordinances it that itwas should not be lawful to sufferprovided,

runswine to at in the andany large said town of it wasByron,
further said that inhabitant saidby regulations, any ofprovided
town atany swine take the samefinding running large, might up
and cause them to be delivered theto nearest pound-master,
whose it shall be to receive same in theduty the of whichpound

hashe, the said and furnish said swinepound-master, charge,
with suitable feed and till same shallwater the be discharged.

“ And the said defendant further that it furtheravers, was
said thatby the so said-provided regulations, taking upperson

should,swine within hours notice totwenty-four thereafter, give
the owner or owners said andswine,of of the taking impound-up

of the same as aforesaid.ing
“ saidAnd the defendant that it furtheravers, was provided
said that if within five thereafterby regulations, days any per-

thereof,son shall claim and be the satis-to the owner toprove
faction of the taker and the feesorup legalpound-master, pay
and reasonable the be en-charges to which maypound-master
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town,the use of the as a the sum ofand for onetitled, penalty,
such shall be entitled to immedi-swine,for each ownerdollar

the same.take awayately
“ avers,further that it was furtherAnd the defendant pro-

if shouldsaid that such claimant notvided by regulations,
the aforesaidclaim, fees,five after such paywithinappear days

shall the timeand and no within samecharges personpenalty,
aforesaid,such as then theand the owner of swineclaim prove
sale, byshall advertise such swine for atgivingpound-master

time,notices of thefive notice writtendays’ by posting upleast
inon the school house saidsold, poundand to bepropertyplace,

thein the which saiddistrict, town,and at two placesother
selland shall theconsider the mostmay public,pound-master

and of suchbidder, cash,for the proceedssame to the highest
andsuch fees, chargesshall for the ofsale be paymentapplied

and if theresale, be,and of the surplus, anyexpensespenalty,
ifbe owner, anyshall to thepaid appear.

“ inthat the said swineavers,And said defendant furtherthe
time,saidwere at thementioned,said declarationthe plaintiff’s

and inaforesaid,in said ofetc., Byron,at townrunning large
town,of the saidand ordinancesviolation of the regulations

defendant,the said was ataforesaid, he,as and thatadopted
aforesaid,saidan inhabitant of the townwhen, etc.,said timethe

the said and swinehogsinhabitant and findingand suchbeing
run-etc.,time when,mentioned at thein the declarationplaintiff’s

and ordi-the said regulationsin violation ofat andning large,
did take thedefendanttown, uphe the saidnances of the said
the same to theto be drivenand drive and causeswine,said did

did deliversaid defendantin and thetown,nearest saidpound
saidsaid whichof pound,the said to theswine pound-master

and im-the said swineand there receivedid thenpound-master
in the saidthem pound.pound

“ said defend-that theavers,furtherAnd the said defendant
after the tak-hoursand within twenty-fourant did immediately

aforesaid, givesaid swine astheand ofing up impounding
had takenthe said defendantthat heto the saidnotice plaintiff

in townsaidin the said poundsaidand the swineimpoundedup
the said plaintiffavers thatandaforesaid,■as the said defendant

and ofgivingsaidthenot,did five afterdays impoundingwithin
of thesatisfactionto theandaforesaid,the claim provenotice

so impounded,said swinethat thetaker or pound-master,up
did he thepayneitherthe saidthe of plaintiff,were property

the pound-masterto whichfees, chargesand reasonablelegal
allswine,for eachdollarthe sum of oneto wit:entitled,was

did otheranyneitherdo,tosaid neglectedthe plaintiffof which
the owner-andclaim provedays,the of fivespacewithinperson
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swine, did and tender the fees andtheyof said norship pay
did,aforesaid; the said defendant astherefore,charges pound-

defendant,said the advertisedistrict,master of thebeingpound
said sale five noticeby days’ byswine for giving posting up

therefor,written notices one of which was theplaced upon
in said and notices indistrict,school house two other twopound

of the most in the said town thatByron,of hepublic places
inwould, notices,on the mentioned said sell the same to theday

inbidder, cash,for and that of the saidhighest pursuance
notice, did,the said defendant on the for saidday appointed

notices,sale in the said sell the atto same saleproceed public
cash, fees,for and after the of the andpayment legal charges

sale,and of said the the saidpenalty, paid ofexpenses overplus
sale andto the which is the samemoney com-plaintiff, trespass

said in andplained of the the first second counts ofby plaintiff
his said all of the isdeclaration, readywhich defendant to
verify.

“ Wherefore he etc.prays judgment,”
Similiter first and demurrerto to second and thirdplea,

saiddemurrer sustained to second and thirdpleas; pleas.
Trial and verdict for assessedby jury, atplaintiff; damages

|102.40.
trial,in andMotions arrest of for a overruled,newjudgment,

and taken. rendered the verdict.appeal Judgment upon
Errors are:assigned

in1st. The court erred thesustaining demurrer to defend-
ant’s second and third pleas—severally.

2nd. inThe court erred inthe motion arrest ofoverruling
and for ajudgment new trial.

3rd. The incourt erred aforesaid inrendering judgment
andmanner form aforesaid.

Glover & Cook, for Appellant.

Leland & Leland, for Appellee.

Breese, J. There are two manifest to the thirdobjections
is,The first the defendant does not he wasplea. allege duly

andelected to the office under hequalified which thejustifies
The anis,rule where officer himself totrespass. attempts jus-

his acts done histify office,virtue of he must andby allege
himself anprove officer de Schlenker v. 3Risley, Scam.jure.

R. 483. We differentknow of no rule and theanywhere,
is,reason that the the hisbeing office, toparty exercising right

do so the in his andor evidence of is ownit, possession power.
The is,next thethat the nowhere thatobjection plea alleges
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at the Thislarge sufferance of owner.running bywerehogs
itThe ordinance that shall not beprovidesis indispensable.

to run at That atswine wereany large. theylawful to suffer
into the ordinance as the is not equivalentcontrary plea,•large

runthat the owner suffered them to at large.an allegationto
sufferance is the of the offense. Theandknowledge gistThis

be enforced the atis not to because werehogs runningpenalty
the suffered them to run at Asbut because owner large.large,

that the ismade, unconstitutional,actthe other questionto
The 2 R.Jacksonville,et al. v. Town Scam. 305.see King of

the is affirmed.The of court belowjudgment
Judgment affirmed.

Sylvanus B. Plaintiff in G.v. WilliamHance, Error,
Defendant in Error.Miller,

TO McLEAN.ERROR

rightgives the holder of it a to fill theA who endorses a innote blank, npparty
assignment character ofat it is offered in withtime before evidence, anyany
assignment that is usual and customary.

guarantorand theguarantyA contract differentof principles, may,depends upon
generalif he if he does not do theso,limit hischooses, liability; liability

and The holder recover under theor suit isattaches, unnecessary. mayprotest
general as heassignment, guaranty,the chooses.or under

an over a blank endorsement wouldguarantyWhether authorized written vitiate
assignment, to hold.an the court not prepared

a half after the trial of aandA bill of filed two months withoutcause,exceptions
not make of the record.or of the doesorder leave court, any partany

at DecemberJudge, term,This case beforewas tried Davis,
a The caseCourt,the McLean Circuit without1859, jury.of

inJustice the of theis Mr. opinionstatedfully by Walker,
court.

in& for Plaintiff Error.McAllister Jewett,Scates,

in Error.& for DefendantWilliams Packard,

byan action of institutedassumpsitThisJ. wasWalker,
Court. The dec-in the McLean CircuitHance,Miller against

counts; the first is auponlaration contained two special
defendant asthe second was againstofcontract guaranty;

an averment that toandnote, owingof a containedendorser
him at the first termathe suitmaker, againstthe ofinsolvency


	21 Ill. 632
	21 Ill. 636

